BLLUE MONTAINS Bl (DO VERS TY PROIECT ET AL
| BLA 94-692, 94-726, 94-727 Decided July 7, 1997

Appeal froma decision of the Prineville, Oegon, Ostrict Mnager,
Bureau of Land Managenent, to inplenent the Prineville Ostrict Integrated
Wed Managenent program EA (R 053- 3- 062.

Appeal s dismssed as to certain Appel | ants; Decision affirned.

1. Admnistrati ve Procedure: Admnistrati ve Revi ew-Ril es
of Practice: Appeals: Sanding to Appeal

Sanding to appeal requires that an appel lant be a
party to the case adversely affected by the decision
under appeal. A group that has not participated in
agency deci si onnaki ng prior to approval by BLMof an
integrated weed nanagenent programis not a "party
to a case” wthin the neaning of 43 CF. R § 4.410(a)
for purposes of appeal .

2. Environnental Policy Act--Environnental Quality:
Environnental S at enent s--Nati onal Envi ronnent al
Policy Act of 1969: Environnental S atenents

A finding of no significant environnental inpact wth
respect to a local integrated weed nanagenent program
based on an environnental assessnent which is tiered to
a programmatic B S anal yzi ng the broader and cumul ati ve
i npacts of vegetation nanagenent wll be affirned when
the record establishes that BLMtook a "hard | ook" at
the environnental inpacts of the activity, considered
reasonabl e alternatives, applied mtigati ng neasures

to avoid significant adverse environnental inpacts,

and appel | ants have not shown significant environnent al
i npacts other than those anal yzed in the tiered BS

APPEARANCES.  Karen oulter, Fossil, Qegon, for herself and B ue Muntai ns
B odi versity Project; Kathleen S npson Mron, Canby, Qegon, for Qegon
Natural Desert Association; Donald P. Lawton, Esq., dfice of the Regi onal
Solicitor, US Departnent of the Interior, Portland, Oregon, for the
Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDGE GRANT

B ue Muntains B odiversity Project (B ue Muntains) and ot hers have
appeal ed fromthe Prineville Dstrict Integrated VWed Managenent (1VW)
Envi ronnental Assessnent (EA) (R 053-3-062 (March 1994), the H ndi ng of
No Sgnificant Inpact (FONS), and the Decision Record i npl enenting the
| VI program approved by the Prineville D strict Minager, Bureau of Land
Minagenent (BLMV, on June 16, 1994. 1/

The Deci sion Record inpl enents the proposed action (alternative 1)
considered by BLMin the EA The purpose of the proposed actionis to
continue and to expand the Prineville Dstrict's noxious weed control and
eradication efforts usi ng an ecosystembased | Vi programfor all public
lands Dstrict-wde for the years 1993 through 1998. (EA at 1, 4.)
Gntrol neasures in the |V programincl ude cul tural practices
(preventative), physical control practices, biological control practices,
and chemcal (herbicide) control practices. (EAat 3.) Appellants'
obj ections to the | VW programfocus on the use of herbicide spraying
(specifically, the application of 2,4-D, Ficloram DO canba, and G yphosat e)
inthe control of noxious weeds. Appellants requested a stay of this
activity intheir notices of appeal .

[1] By Qder dated Septenber 1, 1994, the Board deni ed the petitions
for stay of inplenentation of BLMs decision. 2/ The Board's Oder al so

1/ The I BLA docket nunibers and correspondi ng Appel lants are set forth as
fol | ows:
| BLA 94- 692 Karen Qoul ter
B ue Mbuntai ns B odi versity
Proj ect
Nati ve Forest Qounci |
Qegon Natural Resources

Qounci |
| BLA 94- 726 Qegon Natural Desert
Assaci ati on
| BLA 94- 727 Jan Woncy
Gaia Mision

Canari es Wo S ng
2/ In denying the Mtion for Say in this case, we noted that the control
of weeds by application of herbicides to public lands in Qegon has been
the subject of litigationin the Federal courts. A 1984 injunction inposed
by the district court barred use in Qegon of the four herbicides which
are the prinmary focus of this appeal, nanely 2,4-D, P cloram Q yphosate,
and Ocanba. |In March 1987, the Governnent noved to dissol ve that portion
of the injunction which precluded BLMfromusi ng these herbicides to
control and eradi cate noxi ous weeds on the public |ands admnistered by BLM
inQegon. In Northwest Goalition for Alternatives to Pesticides (NCAP) v.
Lyng, 673 F. Supp. 1019 (D Q. 1987), the Lhited Sates Dstrict Qurt for
the Dstrict of Oegon partially dissolved the 1984 injunction to permt
the use of the four herbicides to control and eradi cate noxi ous weeds on
public lands in Qegon. The Nnth Qrcuit Gourt of Appeal s uphel d the
Dstrict Gurt's decision to partially dissolve the injunction. NCAP v.
Lyng, 844 F.2d 588 (9th dr. 1988).
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noted that the record before it presented certain i ssues of standi ng
stating that

the Native Forest Gouncil and Qegon Natural Resources Gounci l
naned as additional appellants in | BLA 94-692 apparently did

not offer cooments on the EA or protest the action prior to this
appeal . Appellants Jan Woncy, Gaia Mision, and Canaries Wo
Sng simlarly appear to have not participated in this natter
prior to filing an appeal .

(Oder of Sept. 1, 1994, at 6.) Accordingly, we allowed Appel l ants Native
Forest Gouncil (NFQ, Oegon Natural Resources Gouncil (ONRQ, Jan Woncy,
Giia Msion, and CGanari es Wio S ng 30 days fromreceipt of the order to
show cause why their appeal s shoul d not be di smssed for |ack of standing.
To have standing to appeal froma BLMdecision under 43 CF. R § 4.410(a),
the appel lant nust be both a party to the case and adversel y af fected by
that decision. See Sanley Energy, Inc., 122 | BLA 118, 120 (1992); Sorm
Master Oaners, 103 IBLA 162, 177 (1988). To be a "party to a case" a
person nust have actively participated in the deci si onnaki ng process
regarding the subject natter of the appeal. The WIderness Society, 110

| BLA 67, 70 (1989); Mrk S Atnan, 93 |BLA 265 266 (1986); Uah

WI derness Associ ation, 91 IBLA 124 (1986) 3/; see al so Sharon Long,

83 I BLA 304, 307-08 (1984). The purpose of limting standing to appeal to
a party tothe case is to afford an intelligent framework for

admni strative deci si onnaki ng, based on the assunption that BLMw || have
had the benefit of the input of such a party in reaching its decision. See
U ah WI derness Associ ation, supra, at 128-29; California Association of
Four Wieel Drive Qubs, 30 IBLA 383, 385 (1977).

In response to the Board's Oder, NFCexplained in a letter dated
Qctober 24, 1994, that its nenbers use the area of the Prineville Dstrict
for recreational, educational, athletic, and other purposes. It stated
that the mssion statenent for the organi zation includes | anguage calling
for a "ban on the use of pesticides, herbicides, and chemical fertilizers
on all public lands.” These allegations are not sufficient to establish
standing. Uhder 43 CF. R 8§ 4.410(a) an appel |l ant nust al so show t hat
it isaparty tothe case. The NFC asserts that it was not previously
i nvol ved i n the deci si onnaki ng process because BLMfailed to publish the
dates of the comment period and notification of the decision notice. The
N-C further contends that BLMfailed to give notice directly by nail to
those peopl e interested in nonitoring these types of projects, including
past litigants on weed control projects.

An agency is required to nail notice "to those who have requested it
on an individual action.” 40 CF.R 8 1506.6(b)(1); see UWah WI derness
Associ ation, supra, at 129. There is no indication in the record that

3/ Overruled in part not relevant herein by, Wah Chapter of the Serra
Qub, 121 IBLA 1, 98 Interior Dec. 267 (1991) (finding approval of
application for permt to drill an oil and gas well is not excepted from
stay pendi ng appeal ).
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NFC had request ed personal notice of such actions as this by BLM A
person nust be both a party to a case and have an adversel y af f ect ed
recogni zabl e interest in order to have aright to appeal to the Board. |If
either elenent is lacking, an appeal nust be dismssed. Mrk S Atnan,
supra, at 266. That the nenbers nay have used public lands affected by the
deci sion and therefore have been adversely affected is not dispositive of
the standing requirenent that one be a "party to a case.” The WI der ness
Society, supra, at 71; Edwn H Mrston, 103 I BLA 40 (1988). The NCis
not a party to a case wthin the neaning of 43 CF. R § 4.410(a), and
consequent|ly, its appeal nust be di sm ssed.

Jan Woncy, Gaia Msion, and Canaries Wo S ng did not file a response
to the Board s OQder and have not established standing. Further, O\NRC has
not shown that it has standing to appeal. 4/ Therefore, the appeal s of
Jan Woncy, Gaia Msion, Ganaries Wo S ng, and ONRC are al so di sm ssed.

B ue Mbuntai ns and Karen Goulter, Appellants in | BLA 94-692 who have
establ i shed standi ng, request that Gentral O egon Forest |ssues Conmittee
(QH QO be naned as co-Appellant in this appeal. In the absence of a
show ng that GCOH C has standing, the request is properly denied. 5/

In accordance wth the Board's Oder, Karen Qoulter states that she is
authori zed to represent B ue Muntains in her capacity as co-Orector of
B ue Muntains. W& find that she is, therefore, qualified to represent
B ue Mbuntai ns before the Board under the relevant regulations. 43 CF.R
8§ 1.3. Thus, the appeals of B ue Muntains, Karen Goul ter (1BLA 94-692),
and Qegon Natural Desert Association (ONDA (1BLA 94-726) are properly
before thi s Board.

Because B ue Mbuntai ns and Karen Goulter have filed a joint statenent
of reasons (S(R), reference to B ue Muntains' argunents wll include Karen
Qoul ter's argunents. 6/

4/ The ONRC requested an extension of tine to file a response to the
Board's Qder to establish standing. The ONRC contends that it never
received the Oder. The Board s records showthat ONRC did in fact
receive the Oder, and in the absence of any show ng of why additional
tine is required to establish standing, its request for extension of
tine i s denied.

5/ The GCH Crequests that it be allowed 30 days to establish standing
like the other appellants in the Board's Oder. This request is denied.
The ot her appel lants were all oned additional tine because they had filed
tinely notices of appeal. See 43 CF. R 8§ 4.411. The GHCdid not.

6/ Bue Muntains filed several docunents in support of its appeal .
Appel lants' Notice of Appeal, Petition for Say, and SIRfiled July 25,
1994, will be referred to as "Petition for Say." Appellants' Additional
SRfiled Aug. 22, 1994 (pages 1-22), Aug. 29, 1994 (pages 23-44), and
Sept. 19, 1994 (pages 45-53) wll be referred to as "SOR" Appel | ant s’
Additional S(Rfiled Sept. 22, 1994, wll be referred to as "Add. S(R"
The ONDA's SCRfiled Sept. 23, 1994, wll be referred to as "ONDA S(R "
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The National Environmental Policy Act of 1969 (NEPA), 42 USC

8§ 4332(2) (O (1994), requires preparation of an environnmental i npact
statement (HS whenever a proposed nmaj or Federal action wll significantly
affect the quality of the hunan environnent. Federal agencies prepare an
EAto determne the nature of the environnental inpact of a proposed action
and whether an BSwll be required. 40 CF. R § 1501.4(b), (c). If, on
the basis of the EA the agency finds that the proposed action w il produce
"no significant inpact” on the environment, an B S need not be prepar ed.
40 CF.R 8§ 1501.4(e); Inre Bar Frst G Round Salvage Sale, 121 |1 BLA 347,
354 (1991); S erra Qub Legal Defense Fund, Inc., 84 IBLA 311, 319 (1985).
In this case, the record denonstrates that the anal ysis in EA (R 053- 3- 062
istiered 7/ to the analysis found in certai n other NEPA docunents
anal yzi ng the inpacts of herbicide use:

This Integrated Wed Managenent (1W) EA No. (R 053- 3-062
for initiationin FY 1994 is the Dstrict-wde update. This EA
is tiered to the Northwest Area Noxious Veed Gontrol Program
FHnal Environnental Inpact Satenent (FE S Dec 1985), and Record
of Decision (RD April 7, 1986), the Suppl enental Environnent al
Inpact Satenent (SH S Mar 1987), and RDD (May 5, 1987) and U S
O9th drcuit Gourt [of Appeals] inplenentation date of April 7,
1988. [8/]

In addition, the noxi ous weed sections, including the
expanded |ist of BPA approved herbicides found in the H nal
Environnental I npact Satenent for \Vegetation Treatnent on BLM
Lands (Thirteen Véstern States), (May 1991) [1991 FH Y, its
Appendi x (May 1991) and RID (July 1991) will be incorporated into
the Ostrict's Integrated VWed Managenent (1VW) programand this

7/ ""Tiering refers to the coverage of general natters in broader
environnental inpact statenents (such as national programor policy
statenents) wth subsequent narrower statenents or environnmental anal yses
(such as regional or basinw de programstatenents or ultinately site-
specific statenents) incorporating by reference the general discussions and
concentrating solely on the issues specific to the statenment subsequently
prepared. Tiering is appropriate when the sequence of statenents or
analyses is: (a) Froma program plan, or policy environnental inpact
statenent to a program plan or policy statenent or anal ysis of |esser
scope or to a site-specific statenent or analysis.” 40 CF.R § 1508. 28.
8/ As noted previously (note 2, supra), the herbicide spray program has
been the subject of litigation. Hfective Mar. 1, 1984, the Depart nent
was "enjoined * * * fromall spraying of herbicides wthin* * * the BLM
Dstricts wthin the Sate of Oegon, until conpletion of a Wrst Case
Analysis, pursuant to * * * 40 GFR 8§ 1502.22 in force [at the tine]." NCAP
v. Lyng, 673 F. Supp. at 1021. Subsequent to preparation of the 1985 FH S
and the 1987 SH S including a worst case anal ysis regardi ng the inpacts
fromusing 2,4-D Ficloram Qyphosate, and D canba, the Governnent noved
to dissolve the injunction as to those herbicides. The notion was granted.
NCAP v. Lyng, supra, aff'd, 844 F.2d 588 (9th dr. 1988). The Nnth
drcuit appeal was decided in April 1988.
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EA These additional chemicals wll be incorporated only after
final approval fromthe Solicitors Gfice, US Justice Dept and
O9th [Qrcuit] US urt [of Appeal s] review The expanded |i st
of herbicides are listed in the proposed action (Additional
Herbicides p. 12) and their use wll be as stipulated in the
proposed action of the FEHS (May 1991) and its RD

(EAat 1.)

Appel lants general ly contend that BLMfailed to properly assess the
environnental inpacts of proceeding wth the IViMprogram Appel | ants argue
that BLMhas failed to recogni ze that the programw Il result in
significant environnental inpacts which require deferral of inplenentation
of the project pending preparation of an BS Mre specifically, B ue
Mbunt ai ns contends that the EA does not address the increased risks
associated wth the | VW programto persons wth extrene chem cal
sensitivities. (Petition for Say at 19.) B ue Muntains al so clai ns that
t he NEPA docunent ati on establ i shes i nadequat e buffers to mtigate the
effects of drift, groundwater contamnation, and runoff resulting from
herbi cide use. (Petition for Say at 3, 20.) It is asserted by O\NDA t hat
the | VWM pl an does not include adequate mtigation to avoid significant
envi ronnent al i npact s.

Buffers are discussed in the Mtigati on Measures portion of the EA
Areas of known or suspected sensitive anphi bians wll have a nmni num
100-foot buffer strip fromlive water for all herbicide applications,
wth the exception of the use of Rodeo. (EA at 32.) Further, the EA al so
establ i shes mtigating neasures in the formof buffer zones designed to
protect water resources: no vehicle nounted boomsprayers or handguns wl |
be used wthin 25 feet of surface (live) water; no boons wll be used in
riparian areas where weeds are closely intermngled wth trees and shrubs;
hand sprayi ng equi pnent nay be used to wthin 10 feet of |ive water;
spreader equi pnent nay be used to apply granular fornulations to wthin
10 feet of the high water line of live water; contact systemc herbi ci des
nay be al | oned using hand w pe applications on individual plants up to the
existing high water line; and aerial application wll be done only by
hel i copter, and a buffer strip of 100 feet wll be established between
target weed areas and any live water/riparian areas. Additionally, in
aerial applications, a 500-foot unsprayed buffer strip wll be left next to
i nhabi ted dwel Iings unl ess waived in witing by the residents. (EA at 33-
34.) A 100-foot buffer of unsprayed strip wll be left next to cropl ands
and barns. 1d. Wth respect to inpacts on peopl e sensitive to chemcal s,
we note that BLMdid address the effects of herbicide use on hypersensitive
individuals in the 1991 FH S Appendi x on pages E5-27 to 29 (Efects on
Sensitive Individual s).

The environnental consequences of the effects of herbicide use
on water quality and water resources were addressed in the EA at 22-23.
Regarding inpacts to surface water and ground water, BLMfound that
i npacts shoul d not exceed those analyzed inthe FHS and SHS (EA at 22.)
Further, BLMstates that under the proposed action, the lowrate of
her bi ci de application and careful application in those critical areas next
toriparian and buffer zones wth |ive water situations should result in no
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wat er contam nation anywhere. |d. Regarding stormrunoff, BLMfound t hat
any herbicide escape into a creek or river systemdue to heavy stormevents
and surface runoff frompreviously (recent) sprayed areas woul d be so smal |
and so heavily diluted by the increased stormflow and sedi nent | oad t hat
it is doubtful any coul d be neasured or detected froma nonpoi nt source.
Id. Wth respect to ground water, BLMfound that due to the snall anounts
of active ingredients applied per acre and snal | acreages (nostly spot
treatnents) of herbicide used in the Prineville Dstrict's nostly arid and
sem/arid precipitation zones (9 to 13 inches), herbicide applications wll
not inpact ground water resources. (EA at 23.)

B ue Muntai ns al so asserts that the EA failed to consider the status
or needs of endangered or threatened species or potentially endangered or
threatened species. (Petition for Say at 21-22.) Special status aninal s
are considered inthe EA (EAat 20.) The special status animal species
expected to inhabit the Prineville Dstrict are listed in Appendi x 5.

(EA at 54-56.) The record indicates that inpacts to special status

aninal s, including fish and aquati c speci es (such as sal noni ds, anphi bi ans,
or microinvertebrates), which are the nost sensitive to environnental
inpacts dealing wth water qual ity and/ or exposure to herbicides, are
expected to be very limted. (EAat 21.) This is due to the riparian
buffers for nechanical work, to the nature of the herbicides authorized,
naxi numrat es approved for application, application nethods, and the use of
d yphosat e (Rodeo only) inmedi ately adjacent to or near water. 1d. The EA
concl udes that the required riparian buffers and application stipul ations
that keep chemcal s away fromlive water, see Mtigati on Masures section E
at 32-34, wll also mtigate and prevent inpacts to fish and aquatic
species. |Id. FHnally, the EAnotes that risks and i npacts to wldife by
the use of IWMpractices, including chemcals, have been anal yzed in the
tiered FHS (1985) at 45-56, and Appendi x K at 201-04, and in the SHS
(1987) at 9-10 and Appendi x K at 65-92 and record of decisions (RDS).

(EA at 20.)

Appel l ants are specifically concerned with inpacts to the John Day,
Deschutes, and Grooked Rvers. (SRat 46, ONDA SR at 2.) Appellant QDA
points out that those rivers are three of the nost popul ar recreation
rivers in Oegon. Further, O\NDA asserts that the EA fails to recogni ze the
need to properly informpeopl e when and where herbicides wll be used.
(ONA SR at 2.)

In the EA BLMindicates that weed control activities wll be
designed to avoid conflicts between recreati on use and active weed
control efforts. (EAat 24.) Specifically, the EA provides that timng
the use of herbi ci des woul d have to be coordinated to mini mze spraying
during high visitor-use periods thereby avoi ding i npact of direct contact
wthin 24 hours after spraying. (EAat 25.) Inthis regard, the FHSto
which the EAis tiered provides that designated BLMrecreation sites which
are treated wth herbicides will have signs posted stating the chem cal
used, date of application, and a contact nunber for nore infornation.
(FE S 1991, at 3-61.)

Appel l ants are al so concerned about the inpacts of herbicides on
hunan heal th. The BLMaddresses the hazards to hunan health in the EA
as fol | ows:
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A detail ed hazard anal ysis was conducted for |V practices
and each of the four herbicides proposed for use on pp. 50-55 and
Appendi X N pp. 209-233 in the FHHS (1985). Additional anal ysis
eval uated inpacts including a worst case anal ysis on pp. 11-24
and Appendi x N pp. 93-117 in the supplenental FHS (1987). In
addition, the summary di scussi on of herbicides and human heal t h
fromsection "2. The Herbicides' Rsks to Himan Health" in the
Suppl enental FEH S 1987 R and the detail ed updated anal ysis in
FEHS 1991 pp 3-64 - 3-94, and Appendi x E FE S 1991 addresses the
i ssues and inpacts related to human heal th and use of (risk) of
her bi ci des.

The cunul ative anal ysis of expected inpacts for workers,
huran and wi | dl and resources al ong with risk assessnent of using
t hese herbi ci des was addressed in the FEHS 1985 and Suppl enent al
FEHS and their respective RID& In addition, the inpact anal ysis
for additional chemcals as well as the currently four approved
herbi cides (Picloram DO canba, 2,4-D and G yphosate) were
anal yzed and updated in the FHHS for Vegetation Treat nent on BLM
Lands (Thirteen Véstern Sates, My 1991, its Appendi xes My
1991 and RID July 1991.

It has been determined that the worst-case is that soneone
coul d get cancer fromexposure to herbicides used in BLMs | VW
The probability of occurrence was projected for two basic
popul ati ons consi dered at risk (occupational and general public).

The hi ghest probability of cancer for workers in the extrene-
case is on the order of one out of 10,000 workers exposed under
the lifetine exposure scenario. The highest probability for the
general public is on the order of one out of 10 mllion
i ndi vidual s exposed in the extrene case scenari o present ed.
Qegon's current popul ation is estimated to be about 2.7 mllion.

In order to provide a perspective on the risks, conparison
to accepted risks or the public's wllingness to accept certain
voluntary and involuntary risks is needed. R sks of one in
10,000 for occupational (voluntary) and one in one million for
the general public (involuntary) are wllingly accepted. In
fact, hunman heal th woul d benefit by the reduced probability of
hunan contact w th noxi ous and poi sonous weeds resul ting from
control activities.

(EA at 31-32.) The ONDA disagrees with BLMs net hodol ogy i n assessi ng
risks and criticizes BLMfor not referencing the source of the nethodol ogy
and information. (ONDA SCRat 5.) Wile O\DA nay rai se questions
concerni ng BLM's net hodol ogy, it has not shown that BLMs net hodol ogy is
inproper or that its information is inaccurate. Appellants' criticisns
anount to expressions of disagreenent wth BLMs concl usions. An

appel lant' s judgnent cannot be substituted for that of BLMon the basis of
arguabl e difference of opinion. Robert C Salisbury, 79 IBLA 370 (1984).

[2] It is well established that the Board wll affirma finding
of no significant environmental inpact wth respect to a proposed action
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if the record establishes that a careful review of environnmental problens
has been nade, all relevant environnmental concerns have been identified,
and the final determnationis reasonable. Bl Anstrong, 131 | BLA 349
(1994); G Jon Roush, 112 IBLA 293, 297 (1990); UWah WI der ness
Association, 80 IBLA 64, 78, 91 Interior Dec. 165, 173-74 (1984). The
record nust establish that the FONS was based on "reasoned deci sion
naking." Fitiofson v. Aexander, 772 F.2d 1225, 1236 (5th Qr. 1985).
Wien tiering an EAto a prior HS as was done in this case, BLMneed not
duplicate rel evant aspects of the inpact analysis fromthe prior BS but
rather may incorporate by reference while focussing on the specific inpacts
of the proposed action. This process of tiering is particularly
appropriate when the sequence of analysis is froma progranmatic BS to an
analysis for a proposal of snaller scope. See 40 CF. R 8§ 1508.28. The
practice of tiering an EA which anal yzes the specific inpacts of a proposed
action which is part of alarger plan of actionto an analysis in a
programmatic B S of the broader and cumul ative inpacts of the program has
been hel d to be appropriate in cases presenting simlar factual contexts.
\Ventling v. Bergland, 479 F. Supp. 174, 179-80 (DS D), aff'd nem, 615
F.2d 1365 (8th dr. 1979) see Mnnesota Public Interest Research Goup v.
Butz, 498 F.2d 1314, 1323 n.29 (8th dr. 1974); Southern Uah WI der ness
Alllance 124 | BLA 162, 167-68 (1992) (pi pellne right-of-way EAtiered to
programmatic BS for oi | and gas leasing); Southern Uah WI derness
Aliance, 122 I1BLA 6 (1991) (application for permt drill for six oil and
gas wells tiered to the BHS for the rel evant resource nanagenent plan);
Yuma Audubon Soci ety, 91 IBLA 309 (1986) (annual permt for notorcycle race
whi ch was the subject of an HS); In Re Hinpy Muntain Tinber Sale, 83 I BLA
7 (1985) (timber sale which is part of a larger tinber nanagenent progran).

In the context of a challenge to a FONS based on an EAtiered to an
BS the issue before the Board i s whether the EA denonstrates that BLM
has taken a hard | ook at the proposed action, identified rel evant areas
of environnental concern, and nade a convinci ng case that any
environnental inpacts of the proposed action not previously anal yzed in the
BSareinsignificant. Southern Uah WIderness Alliance, supra, at 169;
see Yuna Audubon Society, supra. Thus, one chal | engi ng such a fi ndi ng nust
denonstrate either an error of lawor fact or that the analysis failed to
consi der a substantial environnental problemof naterial significance to
the proposed action. G Jon Roush, supra, at 298; Q acier-Two Mdicine
Aliance, 88 IBLA 133, 141 (1985). The ultinate burden of proof is on
the chal | enging party. Inre B ackeye Again Tinber Sale, 98 I BLA 108, 110
(1987). Such burden nust be satisfied by objective proof. Inre er
Horas Tinber Sale, 86 I BLA 296, 305 (1985). Mere differences of opinion
provi de no basi s for reversal. See Cady v. Morton, 527 F.2d 786, 796 (Sth
dr. 1975); Qurtin Mtchell, 82 IBLA 275, 282 (1984) Ve find that
Appel l ants have failed to carry the burden of showi ng significant
environnental inpacts not considered inthe 1985 HS the 1987 SHS and
the 1991 FHS to which the analysis in the EAis tiered. 9/

9/ In nmany instances Appel lants' criticisns and concerns reflect, in
essence, disagreenent wth BLMs conclusions. They fall short, however,
of establishing that BLMs actions were clearly erroneous or contrary to
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Both B ue Mbuntai ns and ONDA al so contend that the EA is deficient
because it failed to offer a full range of alternatives. (Petition for
Say at 23; ONDA SCRat 2.) The ONDA subnmits that two new techni ques
for treating unwanted vegetation are effective and nonchenical, one using
steamand the other using infrared heat. (ONDA SORat 2.)

The EA addressed two alternatives. Aternative 1, the proposed
action, is to inplenent an updat ed/ new | VI¥ pr ogramwhi ch woul d enphasi ze a
proactive (all available control nethods) for an ecosystembased approach
for control (eradication) of noxious weeds on all public lands wthin the
Prineville Dstrict. (EAat 3.) Aternative 2 1s exactly like
alternative 1 except under alternative 2 the use of herbicides woul d not be
permtted in any Wl derness Sudy Area or Wl derness Area. Regardi ng ot her
options, BLMexplained that the alternatives of "No Aerial Herbicide
Application,” "No Wse of Herbicides,” and "No Action" have been anal yzed in
the NWArea Noxi ous Wed Gontrol FE S (1985), and Suppl enental FE S (1987)
and their respective RIDs. No further discussion of these alternatives is
necessary in the EA BLMreasons, because the concl usi ons and i npacts woul d
be the sane as those addressed in the other docunents. The "No Action”
alternative is defined as "no noxi ous weed control efforts being applied to
public lands.” This alternative was not considered to be viable by BLM
due to the requirenents of Federal, state, and county | aws and regul ati ons
whi ch nmandat e active control of known and newy di scovered noxi ous weed
infestations. (EA at 15.)

An EAis only required to include a "brief" di scussion of
"alternatives" as required by section 102(2)(E) of NEPA 42 US C
8§ 4332(2)(B) (1994). 40 CF.R 8 1508.9(b). Section 102(2)(E of NEPA
requires a Federal agency to describe "appropriate alternatives to
recommended courses of action in any proposal which invol ves unresol ved
conflicts concerning alternative uses of available resources.” W find
that the EA and the NEPA docunents to which it is tiered describe a range
of alternatives "sufficient to permt a reasoned choice.” Gilifornia v.
Bergl and, 483 F. Supp. 465, 488 (ED Gl. 1980); quoting Brooks v.
Ml enan, 518 F.2d 17, 19 (9th dr. 1975); Véstern (ol orado Gongr ess,
130 I BLA 244, 247-48 (1994). A nere disagreenent or difference of opinion
as to the proper alternative wll not suffice to establish error in BLMs
choice of alternatives. In Re Long Mssouri Tinber Sale, 106 | BLA 83
(1988).

The ONDA asserts that elimnation of the causes of noxi ous weeds is
the preferred treatnent. According to ONDA the IViMfails to correctly
identify the causative activities and fails to consider the viable and
preferred alternative of halting the activities which have brought the

fn. 9 (continued)

applicable law The Board gives deference to BLMacti ons whi ch are based
on its expertise and which are taken pursuant to defined statutory
authority where those actions are supportable. As noted previously, an
appel lant' s judgnent cannot be substituted for that of BLMon the basis of
arguabl e differences of opinion. Robert C Salisbury, supra, at 379.
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noxi ous weed species into the Prineville Dstrict. (ONDAat 6.) Asimlar
argunent was nade in the (NCAP) litigation. 10/ The NCAP chal | enged the
NEPA docunent s because they did not contain an alternative "addressing the
causes, not just the synptons, of noxious weeds in an B S designed to
control and eradi cate noxious weeds." In affirmng the district court's
decision the circuit court stated:

The district court accurately summari zed the chal | enge:

"Haintiffs want the BLMto resol ve the noxi ous weed probl emw th
an integrated pest nanagenent (1PN process that considers the
use of herbicides only as the last feasible alternative . . . or
through altered grazing patterns.” 673 F. Supp. at 1024
(citations omtted).

The district court determned that the BLMand Nort hwest
sinply disagree on the best nanagenent policy and "[s]o | ong as
the BLMs decisions are not irrational or contrary to law it
nay nanage the public lands as it sees fit." 1d. (citing Natural
Resour ces Defense Gounsel v. Hodel , 819 F.2d 927, 930 (9th Q.

1987) (NRD)).

NCAP v. Lyng, 844 F.2d at 591. V¢ agree wth the court's finding that such
a challenge regarding alternatives is an attenpt to debate BLMpol i cy which
is not the subject of a NEPA action. 1d.

To the extent not expressly or inpliedy addressed in this decision,
all other argunents rai sed by Appel | ants have been consi dered and are
rejected. See National Labor Relations Board v. Sharples Chemicals, Inc.,
209 F. 2d 645, 652 (6th dr. 1954); Qacier-Two Mdicine Aliance, supra,
at 156.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the appeal s of
NFG ONRC Jan Woncy, Gaia Mision, and Canari es Wo S ng are di smssed,
and the BLMdeci si on appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Janes L. Byrnes
Chief Administrative Judge

10/ See note 2/, supra.
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